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THE RULES



Avoid Disciplining Employees for 
Off-Duty Conduct that Does not 

Enter into the Workplace



NRS 613.040 – Political Activity / Office  
NRS 613.040 Rule or regulation preventing 
political activity unlawful.

It shall be unlawful for any person, firm or corporation 
doing business or employing labor in the State of 
Nevada to make any rule or regulation prohibiting 
or preventing any employee from engaging in 
politics or becoming a candidate for any public office 
in this state.



NRS 613.333 Lawful Use of a Substance 
• NRS 613.333 Unlawful employment practices: Discrimination for 

lawful use of any product outside premises of employer which does 
not adversely affect job performance or safety of other employees.

1. It is an unlawful employment practice for an employer to:

         (a) Fail or refuse to hire a prospective employee; or

         (b) Discharge or otherwise discriminate against any employee    
    concerning the employee’s compensation, terms, conditions or 

     privileges of employment, because the employee engages in the    
    lawful use in this state of any product outside the premises of 
    the employer during the employee’s nonworking hours, if that use 
    does not adversely affect the employee’s ability to perform his or 
    her job or the safety of other employees.



NAC 284.738 Conflicting Activities (STATE)

NAC 284.738 Conflicting activities.  
Employees shall not engage in any employment, 
activity or enterprise which has been 
determined to be inconsistent, incompatible or 
in conflict with their duties as employees, or 
with the duties, functions or responsibilities of 
their appointing authorities or agencies by which 
they are employed.



Restricting Employee Speech 

1.Was the speech delivered 
pursuant to the employee’s 
official duties? 

IF YES: Then the employer likely can 
restrict the speech 



If the Speech was Not Official: Balancing 

•Balance the 
value of the 
employee’s 
speech to the 
public

•The public 
employer’s 
interest in 
managing its 
workforce / 
performing the 
public service 

vs.



First Amendment Retaliation 
First, we consider whether the plaintiff has engaged in protected 
speech activities, which requires the plaintiff to show that the 
plaintiff: 

• (1) spoke on a matter of public concern; and 

• (2) spoke as a private citizen and not within the scope of her 
official duties as a public employee; and

• (3) suffered an adverse employment action, for which the 
plaintiff's protected speech was a substantial or motivating 
factor. 

Karl v. City of Mountlake Terrace, 678 F.3d 1062, 1068 (9th Cir. 2012)







The Tipsy Lunch

An employee is on light-duty after a work-related 
injury.  The employee and his coworkers go to lunch 
together and share a couple pitchers of beer.  The 
supervisor hears this occurred, breathalyzes the 
employee pursuant to reasonable suspicion, and he 
blows a .04% BAC.  
Should the employer take adverse action? 



Dewey Donuts 

Over the weekend, a city clerk named Dewey was 
pulled over for doing donuts in an abandoned 
parking lot. Dewey consents to perform field 
sobriety tests.  After failing his field sobriety tests, 
Dewey is arrested for reckless driving and DUI.  
He is awaiting arraignment and has not shown up 
to work today.  
Should the employer take adverse action? 



Smoking Down the Track  

Supervisor is provided with a vehicle 
to travel to different locations 
throughout the state.  Employer 
discovers supervisor has been 
smoking cigarettes in that vehicle 
while driving.  Should the employer 
discipline? 



Marijuana Mama 
An employee comes to you informing you she 
has been smoking marijuana in the evenings to 
help her cope with the stress of her adolescent 
child.  She asks for an accommodation for her 
marijuana use.  You let her know you will look 
into it.  
Unbeknownst to that employee, later that 
afternoon she is selected for a random drug 
screening and tests positive for marijuana. 
Should the employer terminate? 



Coldplay Concert 

A viral internet post reveals that the city 
manager and the head of human resources 
were caught canoodling on a crowd camera 
at an out-of-town concert.  Both of these 
employees are married and have not 
disclosed any relationship to HR. 
Should the employer take adverse action? 



Presidential Assassination 

In the break room, two coworkers are 
watching the news and a report regarding 
the attempted assassination of President 
Trump comes on the screen.  A county clerk 
says to her coworker “if they go for him 
again, I hope they get him.”  
Should the employer take adverse action? 



Anarchy Party

A teacher for a local school district is spending 
time on the weekends going door to door and 
collecting signatures for a petition to launch the 
Anarchy Party.  The employer is concerned 
parents may recognize the teacher and become 
concerned.  
Should the employer prohibit the employee from 
going door to door? 



Facebook Fiasco 

A county employee authors a long Facebook post 
detailing how she believes the finance department 
has not been properly including all forms of 
compensation when calculating overtime. It turns out, 
the employee is misreading her paystub.  However, 
the Facebook post and its comments becomes 
immensely popular and human resources is being 
overrun with questions regarding the overtime 
calculations. 
Should the employer take adverse action? 



Retirement Ruckus 

A long-tenured employee is having a 
retirement party at a local restaurant.  The 
employee who intends to retire and another 
coworker are the last to leave the party.  
While the details are unclear, after everyone 
left, the two employees got into a violent 
altercation at the restaurant.  
Should the employer take adverse action?  



Domestic Violence – County Manager

A county manager was arrested on Saturday 
night involving allegations that he was involved 
in a domestic violence altercation between 
himself and his spouse.  The county manager has 
requested to take unpaid leave while he deals 
with the fallout from the allegations.  

Should the employer take adverse action? 



Domestic Violence – Coworkers 

Two (2) coworkers who are in a consensual romantic 
relationship are involved in a domestic violence dispute.  
The female employee makes a complaint of domestic 
violence against the male employee and the male 
employee is arrested.  The employer has a zero-tolerance 
policy for workplace violence that includes acts of violence 
between the coworkers that occur off-premises.  Both 
employees request unpaid leave to deal with the fallout.  
Should the employer take adverse action? 



Moonlight Mechanic 

It is discovered that a mechanic that works 
for the county has been coming into the 
shop on the weekends to work on his 
personal vehicle and the vehicles of some of 
his friends and family members. 

Should the employer take adverse action? 



QUESTIONS? 
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